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RE: The Secure and Fair Enforcement for Mortgage Licensing Act of 2008

Dear Mr. Wood:

The Secure and Fair Enforcement for Mortgage Licensing Act of2008 (the SAFE
Act) was enacted on July 30, 2008, as part of the Housing and Economic Recovery Act of
2008. The SAFE Act is designed to enhance consumer protection and reduce fraud by
encouraging states and U.S. territories to establish minimum standards for the licensing
and registration of certain mortgage loan originators and for the Conference of State
Bank Supervisors (CSBS) and the American Association of Residential Mortgage
Regulators (AARMR) to establish and maintain a nationwide mortgage licensing system
and registry for the residential mortgage industry.

Pursuant to our responsibilities under the SAFE Act, the U.S. Department of
Housing and Urban Development (HUD) has conducted a preliminary review of the
licensing and registration legislation adopted by your jurisdiction. In order to assist your
jurisdiction's efforts at compliance, enclosed for your review is our side-by-side
comparison chart of provisions in your statute that appear to be inconsistent with, or at a
minimum raise questions regarding compliance with, the SAFE Act. This chart is not a
determination of your jurisdiction's compliance with the minimum requirements of the
SAFE Act. Rather, HUD has provided this preliminary review as a tool to help identify
specific areas of your statute that may require legislative or regulatory changes or
clarification, In connection with this preliminary review. HUD also notes that your
statute authorizes the implementation of SAFE Act requirements through regulatory or
administrative means. Therefore, a determination of compliance with the minimum
provisions of the SAFE Act will require HUD review of those regulations or
administrative actions.

In addition. HUD's proposed SAFE regulations were published in the Federal
Register on December 15, 2009, fur a 60-day comment period, a link for which is
provided here: http://www.hud.gov/oftices/bsglramh/safe/safeprule.pdf.This proposed
rule provides a detailed interpretation of the SAFE Act's minimum standards that
jurisdictions would be required to meet when registering and licensing loan originators.
The Department specifically requests your comments on the proposed rule in accordance
with the instructions provided in the preamble. Until these rulemaking procedures are
complete through HUD's issuance of a final rule, these regulations are subject to change
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and are not provided as a direct measure of your jurisdiction's current efforts at
compliance.

In order to facilitate a faster response to your questions and concerns, the
Department has assigned a SAFE Act Specialist to act as the primary point of contact for
your jurisdiction. The specialist assigned to work with your jurisdiction is:

Charles Johanek
Phone: (202) 402-6143
Email: Charles.A.JohanekCivhud.gov

Please feel free to give Charles a call if you have any questions or concerns. In
addition, you can provide the specialist with any information that you believe would be
important for HUD's consideration in assessing your state's compliance with the SAFE
Act. slny

.~ .;;;?:
William W. Matchneer III
Associate Deputy Assistant Secretary for

Regulatory Affairs and Manufactured Housing

Enclosure
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CORRESPONDING SAFE ACT 'i
.

House Bill # 2143 (This amends PROVISIONS, HUD COMMENTARY HUD COMMENTS
existing law.) , & PROPOSED RULE LANGUAGE,

WHERE APPLICABLE " +>,
1. Section 6-123.01 D BUD's Frequently Asked Questions Arizona's SAFE legislation may be

D. The department may issue a and Answers: inconsistent with the minimum requirements
TEMPORARY license or certificate or QUESTION: Maya state issue of the SAFE Act to the extent that it can be
grant TEMPORARY permission to "provisional licenses" to mortgage loan read to allow individuals who have not meet
organize to an original applicant before originators who have not completed the the minimum requirements of the SAFE Act
the department receives the results of a SAFE Act's testing and education, or to engage in the business of a mortgage loan
criminal records check if there is not prior to a state's completion of the originator. A state may issue a SAFE-
evidence or reasonable suspicion that required background check? compliant loan originator license only upon
the applicant has a criminal history evidence sufficient to support findings by the
background that would be cause for ANSWER: A state may issue a SAFE- state agency that each of the minimum
denial of a license, certificate or compliant loan originator license only licensing standards has been met.
permission to organize. upon evidence sufficient to support

findings by the state agency that each of
6-991.04. Issuance of license; notice the minimum licensing standards has
from employing mortgage been met. Nothing in the SAFE Act
broker, mortgage banker or prohibits a state from seeking additional
consumer lender; renewal; inactive evidence after it issues a license or from
status; address change; fee reconsidering the accuracy of a prior
L. An applicant for a loan originator finding upon considering additional
license who is currently registered with evidence that becomes available to the
the nationwide mortgage licensing state. Please also see section D of
system and registry established by the HUD's Commentary on the Model State
Secure and Fair Enforcement for Law ("HUD's Commentary," also
Mortgage Licensing Act of 2008 or its available on the SAFE Act page of this
successor may be granted a temporary website) for guidance on dates by which
license for a period not to exceed one states must require individuals to obtain
hundred eighty days. SAFE-compliant licenses.



2. Section 6-991 defmitions No corresponding SAFE Act Arizona's legislation provides an exemption
§ 12(b)(iv) the term "loan originator" exemption for state-licensed loan from the licensing and registration
does not include: originators. requirements for persons who receive no
A person who makes five or fewer more than five residential mortgage loans per
mortgage loans per calendar year. calendar year. Neither the SAFE Act nor

HUD's proposed rule provide for de minimis
exceptions for state-licensed mortgage loan
originators.

NOTE: The SAFE Act only allows for de
minimis exceptions for federally registered
loan originators under the system of
registration administered by the Federal
Banking Agencies. (see 12 U.S.C. § 5106(c)).

3. Section 6-991.01 exemptions: HUD's PROPOSED RULE, If in its final rule, HUD includes loan
This article does not apply to: Preamble, Sec. II.L. (Loan modification as a loan originator activity, then
(10) An individual who is employed by modifications.) an exemption from licensing requirements for
a residential mortgage loan servicer if Given the material alteration to the terms individuals who are "involved solely in loss
the individual is involved solely in loss of a residential loan that are occurring mitigation efforts" as provided in the Arizona
mitigation efforts, unless the United through today's modifications, HUD is statute would be inconsistent with the SAFE
States Department of Housing and inclined to include in its definition of a Act requirements.
Urban Development determines that loan originator, which is being
the Secure and Fair Enforcement for developed through this rulemaking, an
Mortgage Licensing Act of 2008 ... individual who performs a residential
requires the individual to be licensed as mortgage loan modification that involves
a mortgage loan originator. For the offering or negotiating of loan terms that
purposes of this paragraph, "loss are materially different from the original
mitigation efforts" means a residential loan. At least in some circumstances,
mortgage loan borrower is in default or when a borrower seeks modification of
default is reasonably foreseeable and an an existing loan, he or she is requesting
individual works with the borrower on an offer of terms that are different from
behalf of the residential mortgage loan those of his or her existing loan. The
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servicer to modify either temporarily or loan servicer responds to this request by
permanently the obligation or to requesting from the borrower much of
otherwise mitigate loss on an existing the same, if not exactly the same,
residential mortgage loan. information necessary in an application

to refinance a mortgage or obtain a new
6-991. Defmitions loan, and the loan servicer offers or
19. "Residential Mortgage Loan negotiates the terms of the modification
Servicer" means any person who does . with the borrower.
. . the following:
(b) when the borrower is in default or
in foreseeable likelihood of default,
works on behalf of the noteholder with
the borrower to modify the obligations
either temporarily or permanently in
order to avoid foreclosure or otherwise
to finalize collection through the
foreclosure process.

4. 6-991.03. Licensing; renewal; 12 U.S.c. § 5104. State License And The SAFE Act requires an applicant for a
qualifications; application; fees Registration Application and loan originator license to submit fingerprints
(B) An applicant for an original loan Issuance. and a personal history and experience, along
originator's license shall have done (a) BACKGROUND CHECKS. In with authorization for an independent credit
ALL of the following: ... connection with an application to any report, to the NMLSR. Arizona's legislation
5. Submitted fingerprints to the State for licensing and registration as a does not require such a submission.
department for the purpose of a State-licensed loan originator, the
background investigation. applicant shall, at a minimum, furnish to

the Nationwide Mortgage Licensing
System and Registry information
concerning the applicant's identity,
including-
(1) fingerprints for submission to the
Federal Bureau of Investigation, and any
governmental agency or entity
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authorized to receive such information
for a State and national criminal history
background check; and
(2) personal history and experience,
including authorization for the System to
obtain-
(A) an independent credit report
obtained from a consumer reporting
agency described in section 603(P) of the
Fair Credit Reporting Act; and
(B) information related to any
administrative, civil or criminal findings
by any governmental jurisdiction.

Proposed Rule § 3400.105 Minimum
loan originator license requirements.
For an individual to be eligible for a loan
originator license ... a state must require
and find, at a minimum, that an
individual: ...
(g) Has submitted to the NMLSR
fingerprints for submission to the
Federal Bureau ofInvestigation and to
any government agency for a state and
national criminal history background
check; and
(h) Has submitted to the NLMSR
personal history and experience which
must include:
(1) Information related to any
administrative, civil, or criminal findings
by any governmental jurisdiction; and
(2) An independent credit report.
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5. DEFINITIONS 12 V.S.c. § 5102(6) Arizona does not define the term
No definition of nontraditional The term "nontraditional mortgage nontraditional mortgage product, which may
mortgage product included. product" means any mortgage product affect what type of training loan originators

other than a 30-year fixed rate mortgage. receive in nontraditional mortgage products as
part of their prelicensing and continuing

12 V.S.c. § 5104(c)(I)(C) education requirements.
Prelicense education requirements must
include "at least 2 hours of training
related to lending standards for the
nontraditional mortgage product
marketplace. "

12 V.S.C. § 5105(b)(I)(C) Continuing
Education.
Annual continuing education
requirements must include at least "2
hours of training related to lending
standards for the nontraditional
mortgage product marketplace."

6. 6991.07 Examination; fee; definition 12 V.S.c. § 5104(d) Testing of Loan Arizona's legislation regarding the testing of
A. Each applicant for an original loan Originators. mortgage loan originators appears to be
originator license, before issuance of (1) IN GENERAL.- In order to meet the inconsistent with the minimum requirements
the license, shall take and pass an written test requirement referred to in of the SAFE Act.
examination given under the subsection (b)(5), an individual shall
supervision of the department or its pass, in accordance with the standards
designee. The examination must established under this subsection, a
reasonably examine the applicant's qualified written test developed by the
knowledge of all ofthe following: Nationwide Mortgage Licensing System
1. The obligations between principal and Registry and administered by an
and agent. approved test provider.
2. The applicable canons of business (2) QUALIFIED TEST.-A written test
ethics. shall not be treated as a qualified written
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3. This article and the rules adopted test for purposes of paragraph (1) unless
under this article. the test adequately measures the
4. The arithmetical computations applicant's knowledge and
common to mortgage brokerage. comprehension in appropriate subject
5. The principles of real estate lending. areas, including-
6. The general purposes and legal effect (A) ethics;
of mortgages, deeds of trust and (B) Federal law and regulation
security agreements. pertaining to mortgage origination;
7. The terms and conditions of (C) State law and regulation pertaining
conforming and nonconforming to mortgage origination;
residential mortgage products. (D) Federal and State law and regulation,
8. The principles of appraisal including instruction on fraud, consumer
independence. protection, the nontraditional mortgage
B. The examination is subject to the marketplace, and fair lending issues.
superintendent's approval.

7. No comparable provision. 12 USC §5107(d) Arizona's legislation does not appear to
STATE LICENSING LAW contain provisions that allow the supervisory
REQUIREMENTS.- For purposes of authority to impose civil money penalties or
this section, the law in effect in a State that require the supervisory authority to report
meets the requirements of this subsection violations oflaw, as well as enforcement
if the Secretary determines the law actions and other relevant information, to the
satisfies the following minimum NMLSR.
requirements: ...
(3) The State loan originator supervisory
authority is required to regularly report
violations of such law, as well
Nationwide Mortgage Licensing System
and Registry ...
(5) The State loan originator supervisory
authority has established a mechanism to
assess civil money penalties for
individuals acting as mortgage
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originators in their State without a valid
license or registration.

HUD's Proposed Rule § 3400.111
Other minimum requirements for
State licensing systems.
(b) Authorities. A supervisory authority
must have the legal authority and
mechanisms: ...

(6) To impose civil money penalties
for individuals acting as loan originators,
or representing themselves to the public
as loan originators, in the state without a
valid license or registration.

* * * *
(d) The supervisory authority must be
required under State law to regularly
report violations of such law, as well as
enforcement actions and other relevant
information, to the NMLSR.
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